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CANADA

PROVINCE OF SASKATCHEWAN

IN THE QUEEN’S BENCH

JUDICIAL CENTRE OF SASKATOON
BETWEEN:

Robin Mowat

PLAINTIFF

AND:

University of Saskatchewan Students’ Union

DEFENDANT

AFFIDAVIT OF ROBIN MOWAT
I, ROBIN MOWAT, of Saskatoon, in the Province of Saskatchewan, MAKE OATH AND SAY as follows that:
1. I am the Plaintiff in this proceeding and I have personal knowledge of the matters and facts deposed to in this affidavit, except where stated to be on information learned from someone else and where that is stated, I believe the information to be true.
2. I have attended the University of Saskatchewan since the fall of 2000, pursuing a Bachelor of Arts degree in the fields of English and History. During that time I have been very involved in on-campus activities, particularly student representation. I have served as the Managing Editor of the student newspaper, The Sheaf; I served one year as a member-at-large on the University of Saskatchewan Students’ Union (USSU) Student Affairs Board; I have served as a Student Senator for three years; and I served as President of the USSU for 2003-2004. 
3. I first became aware of the USSU decision to hold a referendum regarding full membership in the Canadian Federation of Students (“CFS”) on 4 – 6 October, 2005, while I was temporarily working in British Columbia, on, or about, September 23, 2005. Even though I had been on campus earlier as recently as 13 September, 2005, the first I heard about this development came by way of a phone call from my wife, who knew I would be interested. 
4. I returned to Saskatoon on September 24, 2005 and began laying the ground work for a campaign against joining the CFS. However, once I began planning for this “no campaign”, I realized that there was nearly no information on the process available. In particular there were no instructions on the USSU website about campaigning.
5. On Monday, September 26, 2005, I contacted the USSU directly to ask for rules and instructions in order to properly register my campaign. However, it was clear from the start that there was confusion about the process at the USSU itself. 
6. I finally spoke with the Assistant-Chief Returning Officer, Martin Olszynski, on Tuesday, 27 September, and he told me that the referendum may not occur at all. He informed me that he had just been informed that the USSU legal counsel, Greg Whalen, had concerns about the legality of any referendum held outside of USSU’s rules. There had been no proper consideration given to rectifying the problem of procedures and rules until recently and Mr. Olszynski informed me that he would be attending the next session of University Student Council (“USC”), the USSU’s legislative body, to attempt to legitimize the referendum process and its governing body: the CFS Referendum Oversight Committee (“ROC”). 
7. Membership on the ROC consisted of two members appointed by the USSU: Mr. Olszynski as ACRO and Ms. Dorinda Stahl as CRO; and two appointed by the CFS: Ms. Lucy Watson and Ms. Angela Regnier. At this point, the USSU had not provided this body with any legitimacy or authority to run the referendum. Instead, USSU policy clearly indicated that the USSU Elections Board had sole authority to run referendums, set rules regarding campaigning, and adjudicate any complaints. This policy is attached to my Affidavit as Exhibit “A”. This policy is readily available from the USSU secretary and I have no reason to doubt its validity. 

8. During my conversation with Mr. Olszynski it became clear that he was concerned with ROC’s authority to administer the Referendum. Mr. Olszynski also indicated to me that it was the chief concern of Mr. Whalen. The rest of our discussion revolved around what rules campaigns were to follow. 
9. Mr. Olszynski told me that ROC had a copy of the proposed referendum rules, but since the ROC had no authority they were only a draft copy. As it turns out, Mr. Olszynski gave me the only copy. I know this to be true because when I returned home after class that afternoon, there was a message on my answering machine from the USSU Secretary asking me to return to the USSU with my paper copy because it was the only copy. I complied photocopied myself another set. A copy of these draft rules is attached to my affidavit as Exhibit “B”. Voting in the referendum was set for less than seven days, and ROC/USSU had yet to distribute even the draft, unauthorized referendum rules.
10. I had been aware of a previous attempt made by the USSU to hold this referendum in March 2005. However, at that time, due to concerns from Mr. Whalen, the USSU postponed the referendum, ostensibly to work out the kinks in the process. But it was apparent to me on 27 September that no such work had been done in the intervening months, and that the USSU was just as unprepared for the referendum in October as it was in March.
11. I was at this point unclear as to how to organize a campaign. USSU election and referendum rules and procedures are clearly outlined in the Elections Policy, a thirteen page document covering every area of the referendum. While these sets of rules have been occasionally amended by USC, the basic pattern of them has remained unchanged for years, such as with regard to campaigning in classrooms and campaign expenditure limits. On the other hand, I had a copy of a draft, unauthorized set of rules established by the ROC (who’s authority had yet to be established) which was only eleven pages in length, with some pages containing only one or two short sentences. To me, this latter document clearly lacked substance and legitimacy.
12. What I had experienced in the past, when I ran for the USSU President, was a very structured and organized approach. This was outlined in the Election Policy, but was never followed. For instance, there should have been an official call to register campaigns. And a mandatory information meeting must be held to brief all campaigners on the rules. Not until this meeting had concluded should campaigning have begun. These were the rules I had used before and the ones still in effect in the Elections Policy. Instead there had been no official statement of permitted campaign times, again as required in the Elections Policy. But the “yes campaign” had already begun in force, with posters and campaigners actively soliciting support.

13. This confusion immediately caused problems. Indeed, just after my discussion with Mr. Olszynski, with his concerns about the process duly voiced, I went to my only class that day, only to find two CFS campaigners handing out campaign materials, pamphlets and buttons, and giving a speech to my class. This was a clear violation of standing USSU policy. Throughout the following week, I was told of similar occurrences in classrooms all over the university from many of students with whom I spoke.
14. Throughout the referendum period there appeared to be no limit to the amount of resources spent on the “yes campaign.” The existing limit on campaign spending was $1000 (Fair Market Value), as per the USSU Elections Policy. But it was immediately clear that the CFS had spent well in excess of this amount. Not only did they print lavish amounts of full colour pamphlets, posters, and buttons, but full-time campaigners had been flown out from other provinces to work on the “yes campaign.” I did not understand how I, as an ordinary student, could be able to match a full blown effort by a multi-million dollar organization.
15. I attended the scheduled USC meeting on 29 September, 2005, and listened as Mr. Olszynski informed the student representatives of the problems with the process. A copy of the Minutes of this meeting is attached to Evan Cole’s Affidavit as Exhibit “H”. 
16. During this meeting, Mr. Olszynski also admitted that certain violations of both USSU and CFS policy had been made. In particular he noted that the CRO had not been given the referendum question as it would appear on the ballot within the two-week limit, as required by both CFS Bylaws and the USSU Elections Policy. In the case of the Elections Policy, the referendum question needs to be approved by the USSU solicitor prior to being passed to the CRO. Mr. Olszynski stated that this had not been done.
17. Another issue relating to the referendum question also concerned me. Because membership in the CFS is not free (it is approximately $9.50 per student, per year), in order to collect it the University of Saskatchewan administration would be required to add a new student fee, assessed to all undergraduate students. Several new fees had been created at the request of the USSU over the past, such as a fee to cover the cost of an extended health and dental insurance plan for students which was created in 2001. It was the accepted practice that a referendum was needed to supply such requests with legitimacy. Moreover, all such referendums in the past had explicitly stated the fee in the referendum question. No such information was given to voters in the 2005 CFS Referendum. Voters were simply asked if they were in favour of membership in the CFS. It was not very specific and not at all in keeping with the established tradition of USSU referendums and article 11 of the USSU constitution. A copy of the USSU constitution is attached to my affidavit as Exhibit “C”.

18. Indeed, I spoke with many students who had voted and were unaware that there was going to be a fee associated with membership.
19. Perhaps one of the largest violations of the both standard USSU rules and common sense, is that the USSU declared itself officially in support of joining the CFS. The Elections Policy clearly states that in a referendum, the “USSU must provide information to its membership about the subject of referenda in an unbiased manner.” Yet at the 29 September meeting of USC, the USSU President, Gavin Gardiner, and other members of the USSU actively encouraged people to vote for the CFS, openly arguing on behalf of the CFS. They had already been actively campaigning for the “yes campaign” in previous days and continued to do so publicly and actively until the end of voting.
20. At the  September 29, 2006  meeting of USC, the Elections Policy was amended, inserting a clause stating that in the case of a referendum to federate with the CFS (gain full membership), an Referendum Oversight Committee would be formed (with the composition as indicated above in this affidavit) and the results of such a referendum subject to ratification by the USSU Elections Board. A copy of the amended Elections Policy is attached to my Affidavit as Exhibit “D”.

21. This attempt to place a legislative Band-Aid on the problem occurred with only two school days left before voting began. Thus with only two business days before voting started, USC attempted to retroactively apply both legitimacy to the ROC and its set of referendum rules (without those rules even being discussed by USC). And yet so many violations had already occurred. Even the CFS Bylaw that required the referendum question to be distributed to the voting members two weeks in advance, and which the ROC was supposedly following, had been violated.
22. From what I witnessed at this session of USC, it seemed clear that the Members of Student Council felt pushed into this last-minute decision due to the potential legal conflict with the CFS over failing to hold a referendum. 
23. From the moment I became aware of the CFS Referendum up until this moment I have sought to adhere to the proper rules and procedures governing the referendum and the appeal process. I diligently submitted my appeal to the ROC within the three business days granted by the CRO. I attach a copy of my appeal as Exhibit “E” of my Affidavit.

24. Nearly two months after I submitted my appeal, the  ROC finally drafted a report and stated their official results. A copy of this report is attached as Exhibit “J” of Mr. Cole’s Affidavit. Given that the ROC included only two members who actively campaigned for the CFS and two members appointed by an organization which officially campaigned for the CFS as well, it is unsurprising that the concerns I have listed here fell on deaf ears at the ROC. Yet I hoped that they would see that the vast violations in basic democratic fairness, such as failing to establish a set of official rules before campaigning started, would have reasonably have affected the referendum result. Instead, the ROC approved the referendum results.
25. However, the amendment to the Elections Policy on 29 September required that the Elections Board also ratify the result of the referendum. I understand that this ratification was delayed by several factors. First, the Elections Board waited until the ROC had filed its report. Secondly, both the USSU CRO, Ms. Strahl and ACRO, Mr. Olszynski resigned immediately following the release of the ROC report. A new ACRO needed to be hired before the Elections Board could sit to consider their ratification of the referendum result. 
26. The Elections Board met under the chairmanship of the new ACRO, Victoria Coffin. The Elections Board made a thorough analysis of the referendum and found that the concerns I discussed in my appeal to be substantiated. They concurred with most of what I said and therefore decided that they could not ratify the results of the referendum. Instead, the Elections Board recommended that a new referendum be held after due consideration and preparation had been made. The minutes of this meeting as are attached to Victoria Coffin’s Affidavit as Exhibit “F”. 

27. The Elections Board submitted their decision and report to USC on 9 February, 2006. A copy of this report is attached to Ms. Coffin’s Affidavit as Exhibit “G”. USC did not respond. At that USC meeting, Mr. Gardiner suggested the issue be deferred until the USSU solicitor, Mr. Whalen, could respond. A copy of the minutes of this meeting is attached to my Affidavit as Exhibit “F”.
28. I attended the last USC meeting of the year, on 30 March, 2006, where USC decided to disregard the Elections Board decision and ratify the results of the referendum. Again, USC’s decision to go against its own properly constituted board, which had done a thorough analysis of the referendum, appears to be made under duress. It was clearly communicated by Mr. Gardiner, and others, that if USC does not ratify the referendum that the CFS could or would sue the USSU. I observed this to be very compelling to the voting members. The issue seemed to divorce itself from whether or not the Elections Board was right in striking down the referendum results, but whether or not the CFS would indeed sue the USSU if USC did not ratify the referendum. A copy of the minutes of this meeting is attached to Mr. Cole’s Affidavit as Exhibit “E”.

29. Throughout the entire process, there have been a few persistent voices at USC who have objected to the way this referendum was handled from start to finish. These decisions were not unanimous. But the final decision of USC to go ahead and ratify the referendum merely added another error to the long list, rather than remedying the situation.

30. I make this Affidavit in support of my Application pursuant to s. 135 (2)(b) of The Non-Profit Corporations Act, 1995 declaring the Referendum invalid. 
SWORN BEFORE ME at the City of

)

Saskatoon, in the Province of Saskatchewan,
) _________________________________

this _____ day of May, 2006.


 
) ROBIN MOWAT
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__________________________________    
)




Jennifer D. Pereira,

A Notary Public in and for the Province of 

Saskatchewan, being a Solicitor.

This Affidavit was prepared by:

ROBERTSON STROMBERG PEDERSEN LLP

Barristers & Solicitors

600-105 21st Street East

Saskatoon, SK

S7K 0B3

Lawyer in charge of file: Jennifer D. Pereira

Phone:
306-933-1320

Facsimile:
306-652-2445

e-mail: j.pereira@thinkrsplaw.com 

